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viduals through the complicated process of buying and selling water
rights.
Mr. Vigil then explained the different impact on water rights during a drought under prior appropriation and riparianism. Riparianism
is a community-based system where everyone suffers equally. However,
if you have a higher priority under prior appropriation then you will
get water before others with a lower priority. Prior appropriation is not
a community-based system because some people suffer completely,
while others do not suffer at all. Buyers in a prior appropriation state
should look to buy water rights with a higher priority.
Next, Mr. Vigil discussed the concept of transferring water rights.
Owners can only transfer the water that they used. For example, if an
owner applied eight cubic feet of water to the land, but four cubic feet
was return flow to the stream, then the owner could only transfer four
cubic feet. Transferring water rights is also difficult because transfers
are subject to the "no injury" rule, meaning that courts will allow transfers if there are no injuries to other people and anyone who the transfer might affect has a right to complain.
Mr. Vigil noted that the idea of taking water from the stream for
use elsewhere provided the premise for Colorado water law. Now
courts recognize natural beauty, recreation, and fishing as beneficial
purposes; however, this change occurred after there was little water left
in the stream. He noted that the legislature is exercising more creativity in order to find ways to keep water in the stream.
Mr. Vigil concluded with a brief discussion of ground water in
Colorado. Denver planned ahead by taking water from the western
slope and preserving the right while there was still water available. On
the eastern plains, there is a large aquifer that the state is mining,
meaning that the rate of withdrawal exceeds the rate at which rain and
snow replenishes the aquifer. The aquifer is a finite resource that takes
1000 years to replenish. In the rest of Colorado, owners can use
ground water on the land directly above the water source at a withdraw
rate of one percent per year.
Mr. Vigil noted that there are different systems of administering
ground water and that most of the areas outside of Denver rely on aquifer water, whose replenishment is not likely in the near future. Although these areas are working furiously to deal with the scarcity of
water in light of a burgeoning population, they are facing an uphill
battle because water law does not move quickly.
Susan Summers
CONFLICTS OF INTEREST FOR THE WATER PRACTITIONER: ETHICAL
DILEMMAS AND APPROACHES FOR ATI'ORNEYS

Cynthia Covell, of Covell & Alperstein, P.C., spoke on conflicts of
interest in water law practice, focusing on recent changes to the Colorado Rules of Professional Conduct as they relate to the unique situa-
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tions water law practitioners face. Colorado adopted the new version
of the Rules of Professional Conduct ("Rules") in 2008, and these rules
contain not only differences from the old version, but also more examples and clarifications.
Ms. Covell began with a discussion of Rule 1.7, Concurrent Conflicts of Interest. This rule covers the ground addressed by the rules
governing present and former clients in the previous version of the
Rules. First, Ms. Covell explained that there are two types of direct
adversity conflicts under 1.7(a)(1).
First, there are conflicts where
clients are directly adverse, and second there are material limitation
conflicts where there is a significant risk that that the lawyer's ability to
represent the client may be materially limited. While it is easier to recognize situations where the lawyer is representing two clients who are
directly adverse, as such conflicts arise in either the same litigation, a
settlement situation, or in court during cross-examination, Ms. Covell
said it is more difficult to identify and predict material limitation conflicts. However, because these types of conflicts are very common, it is
prudent to identify the potential conflict and create a plan to address it
if the conflict becomes a reality.
Some of the situations in which material limitation conflicts arise
are when a relationship with another client may materially interfere
with a consideration of all of the alternatives in a given case, when a
lawyer has knowledge of a former client that makes it possible to predict the client's litigation or settlement strategy, and when a lawyer
interviews for a job at a firm whose clients are directly adverse to the
clients of the attorney's present firm.
Not all material limitation conflicts require the attorney to forfeit
representation of a client. However, it may be necessary to have a
waiver and consent form in place to deal with any potential conflicts.
One type of material limitation conflict especially pertinent to water lawyers is a positional conflict. These conflicts surface when a lawyer advocates for one legal position in one court, and a different or
adverse legal position in another court. Because the water courts are
limited in number, other members of the bar often find out that the
water lawyer has taken a divergent position in another court and this
can harm a water lawyer's credibility. While many states do not see
positional conflicts as conflict of interests, Colorado considers them
conflicts of interest because of the small number of water courts and
the method of direct appeal to the Supreme Court. If there is a significant risk of a positional conflict, a lawyer must withdraw from one
side of the representation, and possibly from representing both clients.
The Colorado Bar Association Ethics Opinion 58 clarifies a water
lawyer's duties in respect to potential conflicts that stem from representing multiple clients who are involved in the litigation of water
rights from the same river system, saying that this does not per se constitute an ethical impropriety. However, there is a conflict of interest if
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the water supply of one client is in fact impaired as a result of representing the other client. Ms. Covell said this opinion is limited, however, because it does not address groundwater, imported water, produced water, or non-tributary groundwater.
Ms. Covell also said that with experience, most water lawyers start
to know when a conflict is likely to arise. In her experience, conflicts
of interest often come up in augmentation plans. Additionally, although the law may not view a certain situation as having a conflict of
interest, Ms. Covell said that clients have a different view of injury. It is
up to water lawyers to explain to clients how their representation of
other clients who have in interest in the same water will not harm
them. Additionally, water law is unique because most lawyers have
long-term clients with multiple interests, which can raise the feeling
that a conflict of interest is imminent.
When trying to determine if a conflict of interest exists, water lawyers must gather as much information as they can about the proposed
representation. At times, this may require the disclosure of confidential information of a current client if the client consents. Additionally,
conflict checking procedures and waiver/consent forms are essential to
determine whether a conflict exists.
Water law practitioners have a greater chance of being subject to
an investigation for conflicts of interest because investigators are less
familiar with the general types of situations that occur in the field of
water law. Additionally, individual water rights' holders sometimes
perceive that there is a conflict and request investigation or file grievances because of the perception that the attorney has violated the duty
of loyalty. In particular, others might perceive a lawyer who is involved
in litigation on both the eastern and the western slopes as having a
conflict of interest. Ms. Covell believes that good lawyer-client communication is the best way to work through such conflicts with clients.
A client may consent to a conflict before representation commences. However, even if client is willing to consent, the lawyer must
make an independent determination whether a conflict of interest exists through asking the following questions:
" Who are the clients?
" Can I provide competent representation?
" Is it prohibited by law?
" Will it bring directly adverse litigation?
Moreover, a lawyer must have communicated adequate information and explanation about material risks and reasonably available alternatives to the proposed course of conduct to the client. They must
be aware of relevant circumstances, foreseeable conflicts, and the implications of multiple representation. A client must give informed
consent in writing, including email. Water lawyers should be aware,
though, that a client could revoke consent.
Allison Graboski

